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l. INTRODUCTION.

1.

2.

The purpose of this paper is to provide an introduction to the key issues in employment
based immigration.

Legal Authority.

Immigration and Nationality Act.
Code of Federal Regulations — 8 C.F.R., 20 C.F.R., 22 C.F.R.
Practice Pointer — Read the statute and regulations.

1. NONIMMIGRANT EMPLOYMENT BASED VISAS.

1.

H-1B Specialty Occupation Visa.

A.

Basic Requirements include (1) “specialty occupation” position; (2) employee has
the qualifications for the “Specialty Occupation;” and (3) company must pay
prevailing wage or actual wage, whichever is higher, and postings’. Specialty
occupations require theoretical and practical application of a body of highly
specialized knowledge along with at least a bachelor’s degree or its equivalent.
Examples include architecture, engineering, and business specialties, etc.

Cap Issues.

i. Limit of 65,000 H-1B visas per fiscal year (October 1 - September 30) for
bachelor’s degree or equivalent positions.

ii. Limit of 20,000 H-1B visas for “advanced” U.S. degrees.

iii. FY 2007 cap reached in April 2007.

iv. Distinction between cap subject and cap exempt.

Practice Pointer - Need to apply on March 31, 2008 to arrive at the applicable

USCIS Service Center on April 1, 2008.

Labor Condition Application (“LCA™) - Form ETA 9035

i. Filed with U.S. Department of Labor on line.
ii. Attestations (for all employers).

i. Wage. Preliminarily the company is required to make a good faith
determination that the proposed wage is equal to the area prevailing
wage for the occupation and the actual wage the employer pays those
similarly employed at the work place, whichever is higher.
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Working conditions.  Similar requirements exist with respect to
justifying the benefit package extended to the H-1B worker. The
employer does attest that the hiring of a foreign worker will not
adversely affect the working conditions of other similarly employed
workers. Although the documentation to support this attestation need
not be made available for public inspection, such documentation must
be available to the Wage and Hour Administration of the State
Employment Service or the DOL in the event a complaint is filed by
an aggrieved person or organization.

No strike or lockout. In addition to certifying the wage rate and
working conditions, the employer must also attest that at the time of
filing the labor condition application there is no strike or lockout
ongoing.

Notification to other workers. The employer attests that a copy of the
LCA has been provided to all H-1B employees. The employer also
attests that notice of the filing has been provided to the bargaining
representative for employees in the same occupational classification at
the place of employment, or has been posted at two places at the work
place if there is no bargaining representative. In lieu of physically
posting the ETA-9035, the employer can post electronically.

Additional Attestations, for H-1B Dependent Employers

There are additional required attestations which apply only to certain
employers who are “H-1B dependent.”

The definition of an H-1B dependent employer is one who has (i) 25
full-time equivalent employees or less, and more than 7 of those
employees in H-1B status; (ii) 25 to 50 full-time equivalent
employees, and more than 12 of those employees in H-1B status; or 51
or more full-time equivalent employees, 15% of which are in H-1B
status.

Penalties.

The sanctions for violation of attestations vary according to the nature
of the violation and the attestation violated.

The penalties range from monetary fines up to $5,000 to debarment
(prohibition from employing foreign workers) to criminal penalties.

The DOL can, in addition to the imposition of penalties, make the
employer pay the full amount promised on the LCA.

The H-1B attestations are usually enforced via a complaint process.
Aggrieved workers or third parties such as unions may file complaints with
the Wage and Hour Administration, or the DOL itself can initiate an
investigation, on the grounds that the employer has engaged in a willful
failure to comply with its wage and benefits obligations, substantially failed
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H.

to comply with the notice, public access, or documentation requirements,
violated the strike/lockout provisions, or misrepresented a material fact.

Public Access File.

i The employer is required to maintain a public access file.

ii. The file must contain certain required documentation including a copy of the
LCA, documentation on the prevailing wage and supporting documentation
explaining the basis for the actual wage determination, and the signed and
dated Notice of Posting or a record of the electronic posting.

Procedures and Timing

i. File LCA.

ii. The Employer files forms and documents together with various fees (which
can vary on the type of H-1B petition) which include - $320 filing fee, $500
fraud fee, $1500 or $750 fee to protect U.S. workers with the applicable
USCIS Service Center. Processing times vary and can be up to 5 months or
longer. There is an option for “premium processing” for an extra $1000 fee.

Validity - H-1B visas may be issued initially for 3 years and for a maximum of 6
years, and additional years under certain circumstances.

Spouses of H-1B non-immigrants hold H-4 status and are not eligible to work in U.S.

2. Other H visas.

A. H-1C classification applies to foreign nurses coming to perform nursing services in
medically underserved areas for a temporary period up to three years. The Nursing
Relief for Disadvantaged Areas Act of 1999 has been reauthorized for an additional
three years, and will expire on December 20, 2009.

B. H-2A classification applies to temporary or seasonal agricultural workers.

C. H-2B classification applies to temporary or seasonal nonagricultural workers.

3. E-3 Visa.

A. Australian citizen.

B. Requirements
i. Alien is Australian citizen.
ii. Position is a “specialty occupation” and alien has requirements for the

specialty occupation position.
C. Procedure and Admission.

i. Apply directly at U.S. Consulate in Australia with LCA, company letter and
supporting documents. No petition required with USCIS.

ii. There is a 24-month maximum validity period for E-3 visas. This validity
may be renewed indefinitely.

iii. CAP of 10,500 visas per fiscal year.
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4.

5.

iv.

Spouse and Dependent Children receive same E-3 classification. They need
not have the same nationality as the principal and they are not subject to the
numerical limitations. Spouses are eligible for employment authorization.

FTA Visa [H1B1] for Chile and Singapore.

A.

B.

Similar to H-1B.

Requirements.

Citizen of Chile or Singapore.
Position is a “specialty occupation” and alien has requirements for the
specialty occupation position.

Requires nonimmigrant intent [i.e. subject to INA §214(b)] and proof H1B1
applicant has no intention of abandoning his residency abroad and becoming
an LPR.

Procedures and Admission.

Apply directly at U.S. Consulate, company letter and supporting documents.
No petition required with USCIS.

Admission is for 1 year. Extensions granted in one year increments.
Extensions are not limited to six years.

Cap of 1,400 H1B1 for Chile, and 5,400 for Singapore for fiscal year.

L-1 Intracompany Transferee Visa.

A

Basic Requirements*

Qualifying relationship between U.S. and foreign entity — parent, branch,
subsidiary, or affiliate

Alien has worked 1 year out of the last 3 years preceding application for
admission to U.S. in a managerial, executive, or specialized knowledge
capacity with the foreign entity outside the U.S.

Alien must work in the U.S. in a managerial, executive or specialized
knowledge capacity.

Managerial capacity.

The regulations refer to a manager of person(s) or function(s). First line
supervisors are not considered managers unless the employees they supervise
are professionals.

This term means an assignment with an organization in which the employee
primarily: manages the organization, department, subdivision, function or
component; supervises and controls the work of other supervisory,
professional or managerial employees, or manages an essential function
within the organization or department or subdivision of the organization...

Specialized knowledge is defined to include a person who has special knowledge of
the company product, service, research, equipment, techniques, management or other
interests and its application in international markets or has an advanced level of
knowledge of processes and procedures of the company. It includes a type of
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specialized or advanced knowledge that is different from that generally found in a
particular industry but need not be proprietary or unique.

Procedures and Timing — Employer submits forms, supporting documents, and filing
fees to applicable USCIS Service Center. L-1A’s for managers and executives may
be issued for a maximum of 7 years. L-1B’s for specialized knowledge visas may be
issued for a maximum of 5 years. Initially L-1 visa may be issued for up to 3 years
for an established office, 1 year in a new office. Extensions may be obtained for up
to 2 years.

There are additional requirements for the new office L-1. Often times, an L-1 visa
may be the most effective option for a start up U.S. operation. Spouses of E and L
visa holders may qualify to work in U.S. provided they apply for and receive
employment authorization from USCIS.

6. O Visas.

A

O-1 applies to persons who have extraordinary ability in the sciences, arts,
education, business, or athletics which has been demonstrated by sustained national
or international acclaim. If in motion picture or TV production, the person must
have “a demonstrated record of extraordinary achievement.” Person needs to
demonstrate that his or her achievements have been recognized in the field “through
extensive documentation.®”

O-2 applies to persons accompanying an O-1 alien to assist in an artistic or athletic
performance for a specific event or performance.

Procedures and Timing — Employer submits forms, supporting documents including
“consultation”, and filing fees to applicable USCIS Service Center. Admitted for
duration of event(s), but no more than 3 years.

7. P Visas.?

A

P-1 applies to individual or team athletes, or members of an entertainment group that
are internationally recognized.

P-2 applies to artists or entertainers who will perform under a reciprocal exchange
program.

P-3 applies to artists or entertainers who perform under a program that is culturally
unique.

Procedures and Timing — Employer submits forms, supporting documents including
“consultation”, and filing fees to applicable USCIS Service Center.  Term of
admission varies depending on whether P-1, P-2 or P-3.

8. E-1/ E-2 Treaty Trader/ Treaty Investor Visa.’

A

E-1 Treaty Trader Requirements include:

i. Eligible treaty country.
ii. Nationality of employer and alien the same, i.e. the treaty country.
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iii. Current existence of “substantial trade”; over 50% of Employer’s trade is
between U.S. and treaty country.

iv. Alien’s work is “executive, supervisory, or essential skill.”
V. Note the definition of trade includes goods and certain services.
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9. TN Visa.®
A.

B.

E-2 Treaty Investor Requirements include:

Vi.

Vil.

Eligible treaty country.

Nationality of investment enterprise and alien the same, i.e. the treaty
country.

“Substantial” Investment — “Proportionality” test.

Funds or capital must be at risk.

U.S. business is “commercial enterprise.”

Alien’s work is “executive, supervisory, or essential skill.”

Marginality - the visa cannot be solely for the purpose of applicant to make a
living in the U.S.

Procedures and timing:

iv.

V.

Vi.

Where to file — Alien’s home country, third country (possibly) or USCIS.

Forms — if with USDOS then DS-156E and supporting documents; if USCIS
1-129.

Adjudication time varies depending on the post. With USCIS can request
premium processing.

There is no maximum time a person may hold E visa status.
Term of visa varies upon USDOS reciprocity schedule.
Admitted for 2 years. Need to check form 1-94 at time of each arrival.

Applicable to principal who is a citizen of Canada or Mexico.

Requirements - A citizen of a NAFTA country may work in a professional
occupation in the U.S. provided that all of these conditions are met:

iv.

The profession is recognized under NAFTA.

The alien possesses the specific criteria for that profession.

The prospective position requires someone in that professional capacity.
The alien is going to work for a U.S. employer.
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C. Procedures.

i. If outside the U.S., Canadians can apply at a Class A Port of Entry.
ii. If outside the U.S., Mexicans must apply at a U.S. Consulate.
iii. If in the U.S., if otherwise eligible may apply for a change of status.

iv. The spouse and unmarried, minor children of the principal alien are entitled
to the derivative status, but they are unable to accept employment in the U.S.
Aliens entering under this classification are considered non-immigrant and
granted TD visa status.

V. Admitted for 1 year. Eligible for extensions.
Vi, Requires nonimmigrant intent [INA§214(b)].

Other Nonimmigrant Employment Visas.

. R Visa - religious workers.’

. Q Visa - participant in an international cultural exchange program.

M. EMPLOYMENT BASED IMMIGRATION FOR IMMIGRANTS.

1.

Overview - The INA provides a yearly minimum of 140,000 employment-based immigrant
visas'! which are divided into five preference categories. They may require a an alien labor
certification (“ALC”) from the U.S. Department of Labor (“DOL”), and the filing of a
petition with USCIS.

Categories.
o Employment Bases First Preference (EB1) [INA 8203(b)(1)].

i. EB(1) Priority Workers receive 28.6 percent of the yearly worldwide limit.
All Priority Workers must be the beneficiaries of an approved Form 1-140,
Immigrant Petition for Foreign Worker, filed with USCIS. There are three
sub groups within this preference:

i. EB1(A) - Persons of extraordinary ability in the sciences, arts,
education, business, or athletics. INA 8§8203(b)(1)(A). Applicants in
this category must have extensive documentation showing sustained
national or international acclaim and recognition in the field of
expertise. Such applicants do not have to have a specific job offer so
long as they are entering the U.S. to continue work in the field in
which they have extraordinary ability. Such applicants can file their
own petition with the USCIS, rather than through an employer.

ii. EB1(B) - Outstanding professors and researchers with at least three
years experience in teaching or research, who are recognized
internationally. INA 8§203(b)(1)(B). No ALC is required for this
classification, but the prospective employer must provide a job offer
and file a petition with the USCIS.

iii. EB1(C) - Certain executives and managers who have been
employed at least 1 of the 3 preceding years by the overseas affiliate,
parent, subsidiary, or branch of the U.S. employer. INA
8203(b)(1)(C). The applicant must be coming to work in a managerial

8
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or executive capacity. No ALC is required for this classification, but
the prospective employer must provide a job offer and file a petition
with the USCIS.

o Employment Based Second Preference (EB2) - [INA 8203(b)(2), 8 C.F.R.
§204.5(k)].

i. Professionals Holding Advanced Degrees, or Persons of Exceptional Ability
in the Arts, Sciences, or Business receive 28.6 percent of the yearly
worldwide limit, plus any unused EB1 visas.

ii. All Second Preference applicants must have an ALC approved by the DOL,
or Schedule A designation, or establish that they qualify for one of the
shortage occupations in the Labor Market Information Pilot Program. A job
offer is required and the U.S. employer must file a petition on behalf of the
applicant. Aliens may apply for exemption from the job offer and labor
certification if the exemption would be in the national interest, in which case
the alien may file the petition, Form 1-140, along with evidence of the
national interest. There are two subgroups within this category:

i. Professionals holding an advanced degree (beyond a baccalaureate
degree), or a baccalaureate degree and at least five years progressive
experience in the profession; and

ii. Persons with exceptional ability in the arts, sciences, or business.
Exceptional ability means having a degree of expertise significantly
above that ordinarily encountered within the field.

o Employment Based Third Preference (EB3) [INA 8203(b)(3)].

i. Skilled Workers, Professionals Holding Baccalaureate Degrees and Other
Workers receive 28.6 percent of the yearly worldwide limit, plus any unused
EB1 and EB2 visas.

ii. All EB3 applicants require an approved 1-140 petition filed by the
prospective employer. All such workers require a labor certification, or
Schedule A designation, or evidence that they qualify for one of the shortage
occupations in the Labor Market Information Pilot Program. There are three
subgroups within this category:

i. Skilled workers are persons capable of performing a job requiring at
least two years" training or experience;

ii. Professionals with a baccalaureate degree are members of a profession
with at least a university bachelor's degree; and

iil. Other workers are those persons capable of filling positions requiring
less than two years" training or experience.

o Employment Based Fourth Preference - EB(4) [INA 88101(a)(27),
203(b)(4)]

i. Special Immigrants receive 7.1 percent of the yearly worldwide limit. All such
applicants must be the beneficiary of an approved 1-360, Petition for Special
Immigrant, except overseas employees of the U.S. Government who must use Form
DS-1884.
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ii. Certain spouses and children may accompany or follow-to-join the principal special
immigrant. The different types of special immigrants provided for under immigrant
law are listed in the statute, including ministers of religion, and certain employees or
Former Employees of the U.S. Government Abroad.

. Employment Based Fifth Preference - EB(5) [INA §203(b)(5), 8 C.F.R. §204.6].

i. Employment Creation Investors receive 7.1 percent of the yearly worldwide
limit. All applicants must file a Form 1-526, Immigrant Petition by Alien
Entrepreneur with USCIS.

ii. To qualify, an alien must invest between U.S. $500,000 and $1 million,
depending on the employment rate in the geographical area, in a commercial
enterprise in the U.S. which creates at least 10 new full-time jobs for U.S.
citizens, permanent resident aliens, or other lawful immigrants, not including
the investor and his or her family.

3. Alien Labor Certification (“ALC”).

A. A person whose occupation requires a labor certification must have prearranged
employment in the U.S.

10
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B. Individual ALC - The applicant must complete DOL Form ETA-750B, Statement of
Qualifications of Alien, and send this completed form to the prospective employer
who completes Form ETA-750A, Application for Alien Employment Certification,
Offer of Employment. The prospective employer submits both forms to the local
office of the State Employment Service in the area in the U.S. where the work will
be performed. The employer will then be notified by the appropriate regional office
of the DOL of its approval or disapproval.

C. Schedule A Designation - The DOL has made a schedule of occupations for which it
delegates authority to USCIS to approve labor certifications. Schedule A, Group I,
includes physical therapists and nurses. Schedule A, Group Il includes aliens of
exceptional ability in the sciences and arts (except performing arts). To apply for
Schedule A designation, the employer must submit a completed, uncertified Form
ETA-750 in duplicate to USCIS along with the 1-140 petition.

UNLAWFUL PRESENCE.*

1.

Under INA 8§212(a)(9)(B)(ii) the statute defines unlawful presence as being present in U.S.
“after the expiration of the period of stay authorized by the Attorney General or is present in
the United States without being admitted or paroled.”

A person (beginning Apr. 1, 1997) who is unlawfully present in the U.S. for a period of
more than 180 consecutive days but less than one year who voluntarily departs the U.S.
before commencement of proceedings is barred from readmission for 3 years from the date
of the person’s departure or removal.

A person (beginning Apr. 1, 1997) who has been unlawfully present in the U.S. for one year
or more consecutively and again seeks admission is barred for 10 years from the date of
such person’s departure or removal from the U.S.

There are exceptions to Unlawful Presence. A child under 18 is not subject to unlawful
presence. Note this is a very complicated area under the law that continues to evolve with
many unresolved issues.

Practice Pointers.

A. At the beginning of any client representation, it is imperative to review and evaluate
the alien’s U.S. immigration history from the initial date of entry through the present
including, but not limited to, all prior entries and departures to and from the U.S.
This information will allow the attorney to counsel the client(s) concerning what
employment based immigration relief may be available.

11
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B.

If there are any issue(s) in the alien’s immigration or legal history, it is advisable to
submit a G-639 Freedom of Information Act (“FOIA”) request to DHS (i.e. USCIS,
USICE and USCBP) and/or an FBI background check at the outset of representation
to ascertain, what adverse factors, if any, may impact the alien’s eligibility to qualify
for relief. Note there can be significant delays in adjudication and delivery of the
FOIA response.

V. LOW SKILLED & OTHER WORKERS.

1. These workers are those persons capable of filling positions requiring less than two years"
training or experience.

2. This category has been specifically limited to 10,000 visas per year and has resulted in
significant backlogs in the past.

VI. NUMERICAL LIMITATIONS & VISA BULLETIN.

1. Numerical Limitations.

A.

The Preference System is the process by which the maximum number of permanent
residence visas is divided per fiscal year.

Whenever there are more qualified applicants for a category than there are available
numbers, the category will be considered oversubscribed, and immigrant visas will
be issued in the chronological order in which the petitions were filed until the
numerical limit for the category is reached.

Priority Date.

i. The filing date of a petition becomes the applicant's priority date. Immigrant
visas cannot be issued until an applicant's priority date is reached. In certain
heavily oversubscribed categories, there may be a waiting period of several
years before a priority date is reached.

ii. The priority date determines the order of availability of visas.

For employment-based immigration the priority date is:

i. Either date alien labor certification is filed (EB2 and EB3 require labor
certification); or

ii. The date that the preference petition is filed with USCIS under the 1st pref. or
any category [i.e. EB4 and EB5] not needing an ALC.

12
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VII.

2.

Visa Bulletin.
A. See copy of March 2008 DOS Visa Bulletin attached.

B. Published monthly by DOS and comes out midmonth on the DOS website. See web
bibliography attached.

C. Practice Pointer — It is imperative to review the current Visa Bulletin on a Monthly
Basis to determine if any preference cases (i.e. both employment based and family
based) preference cases are available for filing.

PERM.

1.

The U.S. Department of Labor (“DOL”) administers the programs for alien labor
certification (“ALC”) which are intended to protect U.S. workers. The current program
utilized for ALC is called Program Electronic Review Management System (“PERM”).

Overview - The ALC is the preliminary step to obtaining permanent resident status for most
persons whose eligibility for such status is based on a job offer. The employer must obtain
an approved ALC from the DOL. The process is designed to protect U.S. workers by
conducting a test of the local job market. Specifically, the DOL must certify that qualified
U.S. workers are unavailable to fill the position which is the subject of the job offer and that
the employment of the foreign national will not adversely affect the wages and working
conditions of similarly employed U.S. workers in the area of intended employment.

What is PERM?

A. In 2002, the DOL issued regulations intended to redesign and streamline the system
for obtaining an alien labor certification (ALC), the initial step in the process of
obtaining permanent residence through employment for most professional, skilled
and other workers.

B. Under PERM, employers conduct recruitment steps before filing the ALC
application. The application is a form designed for automated processing to
minimize manual intervention. The DOL Form 9089 is filed electronically, and an
application that is deemed acceptable for filing will be reviewed by an automated
system. This system employs various selection criteria and, based on those criteria,
the application will be certified or more problematic applications identified for an
audit before a determination to certify can be made. In addition, applications are
randomly selected for audit without regard to the results of the computer analysis.
According to the DOL, those applications not identified for an audit will be certified
in most cases within a 21-day turnaround time.*?

13
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C. Practice Pointer - After the PERM application may be approved the employer must
submit USCIS Form 1-140 within 180 days of the PERM approval. Failure to submit
the 1-140 will result in the abandonment of the PERM application.

D. Payment for PERM.

i. New DOL Regulations - On May 17, 2007, the DOL changed its regulations
concerning ALC’s.  The rule prohibits the sale or barter of labor
certifications. In addition, the rule requires employers to pay the costs for
preparing, filing and obtaining an ALC including attorney’s fees with respect
to this process.

ii. An employer is prohibited from transferring to the foreign national
beneficiary any costs in the labor certification process. However, the rule
would still allow the beneficiary to pay his or her own legitimate cost in the
labor certification process, but where the attorney represents both the
employer and the foreign national, the employer must pay the attorney’s fee.
It is thus clear that an employer has to pay the attorney fees and costs directly
associated with the preparation and filing of the labor certification. Finally,
the rule reinforces the sanctions that would ensue from providing fraudulent
or false information on a labor certification and elaborates procedures under
which the employer, attorney or agent could be both investigated and
debarred from the labor certification program.**

E. Major Components - The following are the major components of the PERM
regulations:
. Online filing which includes the following:

i. Employer registration - The employer must register online before it is
able to file the PERM. The link is http://www.plc.doleta.gov/

ii. Name the employer.

iii. Direct applicants to report or send resumes, as appropriate for the
occupation, to the employer.

iv. Provide a description of the vacancy specific enough to apprise the
U.S. workers of the job opportunity for which certification is sought.

V. Indicate the geographic area of employment with enough specificity to
apprise applicants of any travel requirements and where applicants
will likely have to reside to perform the job opportunity.

Vi, Not contain a wage rate lower than the prevailing wage rate.

vii.  Not contain any job requirements or duties which exceed the job
requirements or duties listed on the ETA Form 9089.

viii. ~ Not contain wages or terms and conditions of employment that are
less favorable than those offered to the alien.

o Prevailing Wage Determination. The employer must meet the prevailing
wage determination made by the state workforce security office. The
prevailing wage determination is based upon a four-tier wage system, which
can be found online at http://www.flcdatacenter.com.Newspaper recruitment.
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Professional Jobs - Pre-filing recruitment for professionals must include two
Sunday print ads in newspaper of general circulation more than 30 but not
more than 180 days before filing. Such opportunities require experience as
well as an advanced degree. Employers/Attorneys are required to place 2
Sunday newspaper ads and conduct 3 additional recruiting steps. The
primary 2 ads can be 2 Sunday ads in the local newspaper or 1 of the Sunday
ads can be replaced with an ad in a professional journal “most likely to bring
responses from able, willing, qualified and available US workers”. Selecting
a combination of any 3 additional recruitment methods listed below can
satisfy the additional recruitment component for professional jobs:

i. Job fairs
ii. Employer’s website

iii. Job search website other than the employer’s

iv. On-campus recruiting

V. Trade of professional organization

Vi, Private employment firms

Vil. Employee referral program with incentives
viii. ~ Campus placement offices

iX. Local and ethnic newspapers

X. Radio and television

Non-Professional Jobs - Advertising requirements for non-professional job
opportunities are straightforward. Under the regulations “the employer must
at a minimum place a job order and 2 Sunday newspaper ads within 6 months
of filing the application.” The steps must be conducted at least 30 days but
no more than 180 days before the filing of the application.

Note - the advertisement does not need to contain the wage rate, and it is not
recommended to include the wage rate in the advertisements. The only place
the wage rate is required is in the company onsite posting.

F. Onsite Notice of Filing.

G. State Workforce Agency. Employer must place a job order with the SWA for a
period of 30 days before filing the application. This job order must be placed at least
60 days before filing the labor certification application.

H. More important things to know:

The employer may use experience gained by any entity as long as different
FEIN than employer.

Employer must disclose any familial relationship between employer and
beneficiary.

The DOL may require supervised recruitment in case of audit or non-
response from employer.

The DOL may revoke a labor certification if it later finds it was unjustified.

If there has been a layoff by the employer-applicant in the area of intended
employment within 6 months of filing the application, either in the
occupation for which certification is sought or in a related occupation, the
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employer must document it has notified and considered all potentially
qualified laid- off U.S. workers of the job opportunity involved in the
application and the results of the notification.

VI, WHO IS THE CLIENT?

1. In both the nonimmigrant and immigrant visa context in most cases there is dual
representation.

2. Practice Pointer — Determine and clarify in writing who is your client(s).

IX. STRATEGY.

1. Determine the Short Term versus Long Term Goals — Planning, Timing and Periodic
Review.
2. Visa Processing Delays and Risks.
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WEB BIBLIOGRAPHY

Name Of Organization

Website/E-Mail Address

Content

Department of Homeland Security

http://www.dhs.gov/dhspublic/

DHS home page

Lawyer’s websites
Carl Shusterman
Siskind Susser Bland

http://www.shusterman.com/
http://lwww.visalaw.com/

Authoritative websites by private attys

Benders Immigration Bulletin
Immigration Law Daily

http://www.bibdaily.com/
http://www.ilw.com/

Daily immigration updates

USCIS

http://uscis.gov/graphics/index.htm

USCIS home page

U.S. Department of Labor - H-1B
information — prevailing wage
information

http://workforcesecurity.doleta.gov/foreign/fag
sanswers.asp#hlblhttp://workforcesecurity.do
leta.gov/foreign/h-1b.asp
http://workforcesecurity.doleta.gov/foreign/wa
ges.asp#21

H-1B visa information

USDOL - Foreign Labor
Certification

http://www.foreignlaborcert.doleta.gov/

Information on the foreign labor
certification process & how employers
may apply to bring foreign workers into
the U.S. for employment.

U.S. Dept of State (USDOS)—
Employment Based Immigrant
Visas

http://travel.state.gov/visa/immigrants/types/ty
pes_1323.html#labor

Overview of Employment based
immigrant visas

USDOS - E visa information from
U.S. Embassy London

http://travel.state.gov/visa/temp/types/types_1
273.html ;
http://www.usembassy.org.uk/cons_new/visa/
niv/treatytrader.html

Additional information concerning E
visas

USDOS — Nonimmigrant visa
information

http://travel.state.gov/visa/temp/types/types_1
286.html

Visa Types for Temporary Visitors

USDOS Visa Bulletin

http://travel.state.gov/visa/frvi/bulletin/bulletin
_1770.html

Contains visa number availability

USDOS Visa Services

http://travel.state.gov/visa/visa_1750.html

Visa information on multiple topics

U.S. Embassy London

http://www.usembassy.org.uk/

Information regarding the U.S.
Embassy in London — one of the better
embassy websites worldwide

U.S. Embassy Ottawa

http://www.amcits.com/nafta.asp
http://lwww.amcits.com/nafta_professions.asp

TN information
List of professions under NAFTA

USDOS Foreign Affairs Manual

http://www.state.gov/m/a/ips/c22793.htm

USDOS Glossary of Visa terms

http://travel.state.gov/visa/frvi/glossary/glossar
y_1363.html

Explains how terms and their
definitions are used in the visa and
immigration process.

USDOS Reciprocity Schedule

http://travel.state.gov/visa/frvi/reciprocity/reci
procity_3272.html

Information regarding visa duration,
acceptable documents and more
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Endnotes

L INA §101(3)(15)(H)(i)(b), 8 C.F.R. §214.2(h); 22 C.F.R. §41.53.

2 INA §212(n)(1), 8 C.F.R. §214.2(h)(4)(i)(B)(1); 20 C.F.R. §§655.736-39.

% INA §101(a)(15)(H)(ii)(a) and (b), 8 C.F.R. §214.2(h)(5) and (6); 9 FAM 41.53 N.4-5.
*INA §101(a)(15)(L), 8 C.F.R. §214.2(1); 22 C.F.R. §41.54.

% INA §101(a)(15)(0), 8 C.F.R. §214.2(0)(1); 22 C.F.R. §41.55.

® INA §101(a)(15)(P), 8 C.F.R. §214.2(p); §41.56.

" INA §101(a)(15)(E); 8 C.F.R. §214.2(e); 22 C.F.R. §41.51 .

88 C.F.R. §§214.2(b)(4), 214.6; 9 FAM 41.59. See also http://www.amcits.com/nafta.asp
® INA §101(a)(15)(R); 22 C.F.R. §41.58; 8 C.F.R. §214.2(r).

9 INA §101(a)(15)(Q); 8 C.F.R. §214.2(q); 22 C.F.R. §41.57

1 INA §203(h),

2 INA §212(a)(9)(B), 22 C.F.R. §40.92.

13 See DOL FAQ at http://www.foreignlaborcert.doleta.gov/ .

420 C.F.R. §656.12(b).
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Visa Bulletin

Number 116
Volume VIII
Washington, D.C.

VISA BULLETIN FOR MARCH 2008

A. STATUTORY NUMBERS

1. This bulletin summarizes the availability of immigrant numbers during March. Consular officers are required to
report to the Department of State documentarily qualified applicants for numerically limited visas; the Bureau of
Citizenship and Immigration Services in the Department of Homeland Security reports applicants for adjustment of
status. Allocations were made, to the extent possible under the numerical limitations, for the demand received by
February 8th in the chronological order of the reported priority dates. If the demand could not be satisfied within
the statutory or regulatory limits, the category or foreign state in which demand was excessive was deemed
oversubscribed. The cut-off date for an oversubscribed category is the priority date of the first applicant who could
not be reached within the numerical limits. Only applicants who have a priority date earlier than the cut-off date
may be allotted a number. Immediately that it becomes necessary during the monthly allocation process to
retrogress a cut-off date, supplemental requests for numbers will be honored only if the priority date falls within the
new cut-off date.

2. Section 201 of the Immigration and Nationality Act (INA) sets an annual minimum family-sponsored preference
limit of 226,000. The worldwide level for annual employment-based preference immigrants is at least 140,000.
Section 202 prescribes that the per-country limit for preference immigrants is set at 7% of the total annual family-
sponsored and employment-based preference limits, i.e., 25,620. The dependent area limit is set at 2%, or 7,320.
3. Section 203 of the INA prescribes preference classes for allotment of immigrant visas as follows:

FAMILY-SPONSORED PREFERENCES

First: Unmarried Sons and Daughters of Citizens: 23,400 plus any numbers not required for fourth preference.
Second: Spouses and Children, and Unmarried Sons and Daughters of Permanent

Residents: 114,200, plus the number (if any) by which the worldwide family preference level exceeds 226,000,
and any unused first preference numbers:

A. Spouses and Children: 77% of the overall second preference limitation, of which 75% are exempt from the per-
country limit;

B. Unmarried Sons and Daughters (21 years of age or older): 23% of the overall second preference limitation.

Third: Married Sons and Daughters of Citizens: 23,400, plus any numbers not required by first and second
preferences.

Fourth: Brothers and Sisters of Adult Citizens: 65,000, plus any numbers not required by first three preferences.

EMPLOYMENT-BASED PREFERENCES

First: Priority Workers: 28.6% of the worldwide employment-based preference level, plus any numbers not
required for fourth and fifth preferences.

Second: Members of the Professions Holding Advanced Degrees or Persons of Exceptional Ability: 28.6% of the
worldwide employment-based preference level, plus any numbers not required by first preference.

Third: Skilled Workers, Professionals, and Other Workers: 28.6% of the worldwide level, plus any numbers not
required by first and second preferences, not more than 10,000 of which to "Other Workers".
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Fourth: Certain Special Immigrants: 7.1% of the worldwide level.

Fifth: Employment Creation: 7.1% of the worldwide level, not less than 3,000 of which reserved for investors in a
targeted rural or high-unemployment area, and 3,000 set aside for investors in regional centers by Sec. 610 of P.L.
102-395.

4. INA Section 203(e) provides that family-sponsored and employment-based preference visas be issued to
eligible immigrants in the order in which a petition in behalf of each has been filed. Section 203(d) provides that
spouses and children of preference immigrants are entitled to the same status, and the same order of
consideration, if accompanying or following to join the principal. The visa prorating provisions of Section 202(e)
apply to allocations for a foreign state or dependent area when visa demand exceeds the per-country limit. These
provisions apply at present to the following oversubscribed chargeability areas: CHINA-mainland born, INDIA,
MEXICO, and PHILIPPINES.

5. On the chart below, the listing of a date for any class indicates that the class is oversubscribed (see paragraph
1); “C" means current, i.e., numbers are available for all qualified applicants; and "U" means unavailable, i.e., no
numbers are available. (NOTE: Numbers are available only for applicants whose priority date is earlier than the
cut-off date listed below.)

All Charge-

ability CHINA-
Fam- | Areas mainland  [INDIA mMexico |PHILIPP-
ily Except INES

born

Those

Listed
Ist 15FEB02 15FEB02 15FEB02 01JUL92 0IMAR93
2A 15APRO3 15APRO3 15APRO3 0IMAY02 |]15APRO3
2B 08FEB99 08FEB99 08FEB99 01APR92 01FEB97
3rd ISMAYO00 ISMAYO00 |I5MAY00 }15JUL92 01APRO9I1
4th 15JUL97 01DEC96 0INOV96 I1SNOV94 |22FEB86

http://travel state gov/visa/frvi/bulletin/bulletin_3953 html?css=print

*NOTE: For March, 2A numbers EXEMPT from per-country limit are available to applicants from all countries
with priority dates earlier than 01TMAY02. 2A numbers SUBJECT to per-country limit are available to applicants
chargeable to all countries EXCEPT MEXICO with priority dates beginning 01MAYO02 and earlier than 15APR03.
(All 2A numbers provided for MEXICO are exempt from the per-country limit; there are no 2A numbers for
MEXICO subject to per-country limit.)

All
Charge- CHINA
abilit - -
Areas  |mainiana |INDIA  |MEXICO i
Except [born
Those
Listed
Employ-
ment
-Based
Ist C C C C C
2nd C 01DEC03 |U C C
3rd 01JANOS  JOIDECO02 |01AUGO1 JOIMAYO1 J01JANOS
Other 01JANOZ JO1JANO2 {01JANO2 JOIJANO2 [01JANO2
Workers
4th C C C C C
Certain C C C C C
Religious
20
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Workers
5th C C C C C

Targeted
Employ-
ment
Areas/
Regional
Centers

The Department of State has available a recorded message with visa availability information which can be heard
at: (area code 202) 663-1541. This recording will be updated in the middle of each month with information on cut-
off dates for the following month.

Employment Third Preference Other Workers Category: Section 203(e) of the NACARA, as amended by Section 1
(e) of Pub. L. 105-139, provides that once the Employment Third Preference Other Worker (EW) cut-off date has
reached the priority date of the latest EW petition approved prior to November 19, 1997, the 10,000 EW numbers

Page 3 of 4

available for a fiscal year are to be reduced by up to 5,000 annually beginning in the following fiscal year. This
reduction is to be made for as long as necessary to offset adjustments under the NACARA program. Since the
EW cut-off date reached November 19, 1997 during Fiscal Year 2001, the reduction in the EW annual limit to

5,000 began in Fiscal Year 2002.

B. DIVERSITY IMMIGRANT (DV) CATEGORY

Section 203(c) of the Immigration and Nationality Act provides a maximum of up to 55,000 immigrant visas each
fiscal year to permit immigration opportunities for persons from countries other than the principal sources of

current immigration to the United States. The Nicara
Congress in November 1997 stipulates that beginnin

guan and Central American Relief Act (NACARA) passed by
g with DV-99, and for as long as necessary, up to 5,000 of

the 55,000 annually-allocated diversity visas will be made available for use under the NACARA program. This
reduction has resulted in the DV-2008 annual limit being reduced to 50,000. DV visas are divided among six
geographic regions. No one country can receive more than seven percent of the available diversity visas in any

one year.

For March, immigrant numbers in the DV category are available to
regions/eligible countries as follows. When an allocation cut-

applicants with DV regional lottery rank numbers BELOW the specified allocation cut-off number:

All DV
Chargeability
Region Areas Except
Those Listed
Separately
Except:
Egypt:
15,700
AFRICA 18,500 Ethiopia:
12,100
Nigeria:
8,750
ASIA 7,875
EUROPE 17,600
NORTH
AMERICA 8
(BAHAMAS)
OCEANIA 1,025
SOUTH
AMERICA, and 1,350
the CARIBBEAN

http://travel state.gov/visa/frvi/bulletin/bulletin_3953 html?css=print
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